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IDENTITY AND INTERESTS OF AMICI CURIAE 

This brief is submitted by Lawyers' Corrunittee For 

Civil Rights And Economic Justice; Urban League Of 

Eastern Massachusetts; Charles Hamilton Institute For 

Race And Justice; Massachusetts Law Reform Institute; 

Union Of Minority Neighborhoods; Boston Police Camera 

Action Team; GLBTQ Legal Advocates & Defenders; 

Massequality; The Network/La Red; Interact: Advocates 

For Intersex Youth; Theater Offensive; Greater Boston 

PFLAG; Centro Presente; Brazilian Worker Center; 

Justice At Work; Justice Resource Institute; Jewish 

Alliance For Law And Social Action; Massachusetts 

Association Of Hispanic Attorneys; and Massachusetts 

Black Lawyers Association as amici curiae urging the 

Court to discard the authorization rule established in 

CommonweaJ.th v. Santana because it is contrary to 

Article 14 of the Massachusetts Declaration of Rights 

and ses a discriminatory on people of 

color; immigrants; low-income individuals; 1 esbian, 

gay, bisexual, transgender, queer, intersex and 

asexuaJ i ,, 

\ IAn) individuals; and other minorit es. 

The Lawyers' Committee for Civil Rights and 

Economic Justice (''LCCR'') rec:: r eq._;a} opport:unjty 



and fights discrimination on behalf of people of color 

and immigrants. We engage in creative and courageous 

legal action, education, and advocacy, in 

collaboration with law firms and community partners. 

LCCR has a strong interest in eliminating 

discrimination in policing, and because pretextual 

stops lead to disparate impacts, LCCR has a specific 

interest in seeing them curtailed. 

Founded in 1917 and affiliat,ed in 1919, the Urban 

League of Eastern Massachusetts (ULEM) is a non-profit 

organization and one o the oldest affiliates within 

the National Urban League movement, originally 

established as a result of the Great Migration of 

African-American:3 rom the se9rc?gated South to the 

industries of the North for better opportunities. ULEM 

is a champion of civil ri s, dedicated to helping 

e improve their lives. Its ssion 1s to build 

stronger communities providing local residents with 

education, ob train n nd job placement at no cost. 

Racial prof i inc; police negati ]y mpacts the 

corrrnunities that ULEM serves. 

The Charles Hamilton Houston Institute for Race 

and Justice (CHBIRJ) t Harvard choo i.,1as 

:Lau1-1ched 005 r ~, ,Jesse 



.. 

Climenko Professor of Law. The Institute honors and 

continues the unfinished work of Charles Hamilton 

Houston, one of the 20th century's most important 

legal scholars and litigators. Houston engineered the 

multi-year legal strategy that led to the unanimous 

1954 Supreme Court decision, Brown v. Board of 

Education. CHHIRJ's long-tenn goal is to ensure that 

every member of our society enjoys equal access to the 

opportunities, responsibilities and privileqes of 

membership in the United States. To further that goal, 

CHHIRJ seeks to eliminate practices such as racial 

profiling by police which contribute to the excessive 

criminal sentencing and punishment that created mass 

incarceration while simultaneously promoting 

investments in the communities that havi:, been most 

y harmed by these policies. 

Massachusetts Law Reform Institute is a statewide 

law an poverty center whose missi is +-

vance conomic, social and racial ust for 

t.ha 45 

yf~ar23, f"1:LRI as in le9i ati clrninist1' t 

ia] dvo acy on OU ie 

C CJr():J[> r a.rly n 1.i. 

derabJ evi n n 



problems of bias and selective enforcement in 

policing, MLRI has a strong interest in ensuring that 

the state's criminal laws do not have disparately 

negative effects on racial minorities and other 

marginalized groups. 

The Union of Minority Neighborhoods (UMN) is a 

Boston-based community organization founded in 2002 to 

increase activism, empowerment, and opportunity in 

communities of color. UMN provides skills training to 

community activists and technical assistance to 

community based organizations in a number of areas, 

including housing, employment, Criminal Offender 

Record Information (CORI) reform, economic 

development, and voting rights. Racial profiling is of 

particu ar concern to UMN given past hi of 

strained interaction wsen police and ority 

cornrnun i_ ties .. 

The Boston Police Camera Action Team BPCA'[') s a 

c:on1mt1ni ":.;/ r:J c::ur) rn,:::1de up of Boston resider1ts c:ieclicated 

acldre sing s s ern c . t' 1· • • ssues w1 n po .1c1ng in 

corrunun t ;_P~; of color in Boston requ ring police 

r 

.J. y 

u .. .[) bcl 

improve account \, 
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safety. Identity-based profiling by police adversely 

impacts communities of color in Boston. 

Through strategic litigation, public policy 

advocacy, and education, GLBTQ Legal Advocates & 

Defenders (GLAD) works in New England and nationally 

to create a just society free of discrimination based 

on gender identity and expression, HIV status, and 

sexual orientation. GLAD has litigated widely in both 

state and federal courts in all areas of the law in 

order to protect and advance the rights of lesbians, 

gay men, bisexuals, transgender individuals and people 

living with HIV and AIDS. GLAD has an enduring 

interest in ensuring that all citizens are treated 

with equal justice under law, particularly when 

engaging with public officials. 

MassEquality is a sta e1vide gra sroots advocacy 

organization working to ensure that everyone across 

Massachusetts can thrive from cradle to grave without 

discrimination and oppression based sexual 

orientation, gender dentity, or 

expression. Mass lity partners a~ross iss es, 

identities ancl corr1r:u1ni Li to build a broad, inclusive 

and politically powe r :r,overne1·,t :::ha 

nd mi cind a i c)r 



victories. As part of its mission to end 

discrimination, MassEquality is interested in 

preventing identity-based police profiling. 

The Network/La Red is a survivor-led, social 

justice organization that works to end partner abuse 

in lesbian, gay, bisexual, transgender, polyamorous, 

and queer communities. The Network/La Red strengthens 

communities through organizing, education, and the 

provision of support services. Identity-based 

profiling undermines The Network/La Red's mission to 

end partner abuse. 

InterACT: Advocates for Intersex Youth uses 

innovative legal and other strategies to advocate for 

the human rights of children born with intersex 

traits. The organization condemns all forms of 

identity-based bias and profiling. 

The Theater Offensive's mission is to present the 

diversity of lesbian, gay, bisexual, and trans r 

1 sin art so bold it breaks through personal 

isolation, challenges the status quo, and builds 

\ \j t 

Greater Boston PFLAG are a group of parents, 

fam lies, friends, and lesb1 n, gay, ' ' 1.sexua.i., 

tr nsgender, and queer peop e. 

G 



attitudes and create an environment of understanding 

so that our LGBTQ family members and friends can live 

in a world that is safe and inclusive. We accomplish 

this through support, education, and advocacy. As part 

of its mission to achieve full equality, Greater 

Boston PFLl\G stands firmly against all forms of 

identity-based bias and profiling. 

Established in 1981, Centro Presente is a member-

driven, state-wide organization dedicated to the self

determination and self-sufficiency of the Latin 

American immigrant community of Massachusetts. Through 

the integration of cornmuni t y organizing, leadership 

development and basic services, Centro Presente 

strives to give its members a voice and to build 

cornmuni ty power. Centro Presente is committed to 

ending pn)filinq in its members' comrnuni ties. 

The Brazilian Worker Center is a grassroots, 

co:nrnunity-based, nor:-profi t worker center that 

represents, supports, and zes the Brazilian and 

wider immigrant comrnunity to defend and advocate £or 

their r ts. As part of ics mission to further social 

justice ft),~ Braz a1-:t a intrni,:Jrant 1;vorkers, anci in 

solidarity with her aff ctc-:::d c=:ornrnur1.it.ie::.3, he Center 

oppose ra ial re __ n 



Justice At Work is a non-profit legal services 

organization founded in 2011 to support organizing 

efforts among non-union low-wage immigrant workers. 

Justice At Work provides strategic employment and 

labor legal support in order to enable workers to 

directly impact conditions at work and in their 

communities and families. Justice At Work is 

interested in preventing profiling, including unfair 

police practices directed against i~nigrant workers. 

The Justice Resource Institute ( ,JRI) works in 

partnership with individuals, tarni.lies, cornrnuni ties 

and government to pursue the social justice inherent 

in opening doors to opportunity and independence. JRI 

is a leader in social justice, with over 100 diverse 

programs including extensive work int e uveni_e 

and criminal justice system to rneet :: rH::' 

underserved individuals, tam11i 0 q na corr~unities. 

The Jewish Alliance for Law and Social Action 

( JALSA) .1s member-based or,;a i Zit:. o , n 

,Jewish teach sand values, dedi t to l.Je a 

prcqrcssi 5.nt r-·qener ;1na 1 voice for 

soci and economic ustice, c 1 . .l 1 

cons itutional ibe_ 

nq denti J=.idrt of its 



broader work promoting criminal justice reform and 

civil rights protections. 

The Massachusetts Association of Hispanic 

Attorneys (MAHA) promotes service and excellence in 

the Hispanic legal community and seeks to provide 

opportunities for professional growth to its members. 

MAHA strives to enhance the business and professional 

E3tature of its members in the legal cornmuni ty at 

large, increase the participation of Hispanic leaders 

in the civic arena, and elevate the standard of 

integrity, honor, and courtesy in the legal 

profession. 

Since 1973, the Massachusetts Black Lawyers 

Association (MBLA) has been dedicated to providing a 

va ab n Lwork and visible presence for attorneys of 

cc: or in t Massachusetts legal community. 'l'he MBLA 

actively seeks collaborations with other bar 

as ocia ions, professional organizations and social 

just e organizations, particularl those interested 

in v cl er services to the Black cornn1unitv anci ct.her 

l ] y Ul: rserved communities of color. 



INTRODUCTION 

Since this Court established the authorization 

rule 1 in Commonwealth v. Santana in 1995, data and 

experience have demonstrated the problematic way in 

which the rule affects marginalized groups. Over the 

intervening decades, data has been collected on police 

stops, and it has become clear how the authorization 

rule plays out in practice. As this Court has 

increasingly recognizen, the bright line authorization 

rule is ripe for abuse, and the burden falls squarely 

on the shoulders of marginalized members of our 

corrununi ties. Armed with this new data and knowledge 

about the unworkability and discriminatory impact of 

the authorization rule, the Court should take this 

opportunity to overrule Sanl:~n~ and craft a new, 

common-sense rul tha more closely hews to 

fundamental Const u i l principles. 

Protecting the right of individuals to be free 

from d:i.scriminatjon is paramounc nder the 

Massachusetts Declaration 

l ,, 

rea 
for 
:::he 

tana, 
tted) 

is is 

f 

() 

ts. As such, this 

t whether a 
made the stop but 
valj_d so long a 

are 1eqa1ly 
to do." Com. v. 

quotations 



Court has acknowledged that there is no absolute bar 

to looking at the intent of an officer's actions. See 

Com. v. Lor~, 451 Mass. 425 (2008). In Lora this Court 

crafted a rule that allows a particularized inquiry 

into officer actions, ostensibly as a means to protect 

drivers of color from discriminatory stops. In 

practice, however, pretextual stops proceed 

unfettered, and the protection against discriminatory 

traffic stops offered by Lor-9 is v rtuaLLy non

existent. This Court has recognized that a defendant's 

burden to show selective enforcement is "admittedly 

daunting." Lora 451 Mass. at 440. It 1s more than 

that: to amici's knowledge, there has been little, if 

any, evidence suppressed under t ra standard to 

date (including for the defendant in Lora). Lora 

provides ineffective protection. There must be more. 

ARGUMENT 

Last year, in Commonweal ch v. Amado tl-ois Court 

noted that pretextual traffjc stops" icate 

tant policy concerns about ra ling ir1 

encounters between n<.1 rs s 

474 Mas H 7, 151 ( ;> 016) . Th rt e fc)r art() er 

deration of whet r .i 

shuu1 l imi tecl v, 

11 



Id. That day is today. The Court should overrule the 

outmoded decision of Commonwealth v. Santana and 

should abandon the authorization rule in favor of a 

standard that is informed by policing realities and 

one that better protects the rights of all residents 

of the Commonwealth. 

I. BIAS IN POLICING AND TRAFFIC STOPS rs A PERVASIVE 
PROBLEM THAT IMPOSES CONCRETE HARMS ON 
MARGINALIZED COMMUNITIES 

Disparities and bias in policing pervade all 

areas of enforcement, from stop-and-frisk encount 

to traffic stops. 3 Arbitrary and discriminatory 

enforcement directly conflicts with the robust rights 

protected by the Massachusetts Declaration of Rights. 

Furthermore, it has profoundly negative effects on 

of color, immigrants, low-income people, 

IA individuals and other minorities, forcing them 

to alter their habits, appearance, and activitie for 

See Ccrn.. 'SJ .. ren, 475 Mass. 530, ~i40 I 016). 
University, nstitute on Race and 

Racial and Gencte 1n 

20, 
\::s/t 

f 

htt '1' 



fear of being repeatedly stopped by the police. 4 

Arbitrary and discriminatory law enforcement also 

erodes faith in the police as unbiased public service 

agents. 

A. People of color are more likely to be 
stopped and searched by police. 

Numerous empirical studies have now established 

that people of color, especially Black people, are 

disproportionately stopped by the police. 5 This trend 

applies equal to traffic stops, which 

disproportionately impact drivers of color. 6 Drivers of 

4 David A. Harris, The Stories, The Statistic, and the 
Law: Wh "D.rivinq While Blick'' Matters, 84 Minn:L:-· 
Rev. 265, 273-274 (1999); See __ also ACLU of 
Massachusetts, Black, Brown, and Targeted: A Report on 
Boston Polic.e Department Street Encounters 2007-2010 
at 2, Oct. 2014, ht :/ aclum. 
content/uploads/20 5/06/reports-black-brown-and-
targeted. Joey L. , Andrea J. Ritchie & Kay 
Whitloc\, (I clustice: The Criminalizat.ion of 
LGBT People in the Ur1-i ted States (2012). 
s C' +· , . .,::: -- . .,...,,,. -,-..... +··: +~ ..i- .. ,_ 1 R t- ,...,+·n - 1 r::-. k··· en,.er i.01. l,·.)Lo, ... 1.,.uc.1.ona .. 1. ,_s, ,':)1-,.p anct , .1..1.s . The 
Human 
Impact (20 ), https: / r ustice.org/sites/defaul /fi 
les/attach/2015/08/t 1man- ct-report. f; Final 

rt, An Anal s 
Bosten Po :ice 

ion, 
( \\ 

3Jac.:k" IJ) 

of Race and Ethnicity Patterns in 
Field Interrogation, 

and/or Search rts, at 2 (J°L1ne 
a 
·:rtEi ] f;, 

t:he 

s f FIO report were 
, and Bl.a k. For tho e 
cts were 89.0 percent 
younge, and 63.3 

Technol 
27, )8. 

and 



color are stopped and searched with alarming 

frequency. 7 

The data on racial bias in traffic stops is 

staggering. A 2004 study conducted by Northeastern 

University revealed large disparities across 

Massachusetts. In Boston, for example, 32% of 

citations were given to Black drivers, while only 

13.7% of the Boston driving population is Black. Ttis 

means, that in Boston, you are more than twice as 

like y to get a traffic citation if you are Black. 8 In 

fact, in Boston in 2016, of the "nearly 15,000 

individuals that police observed, interrogated, or 

searched ... almost 70 percent were black.n 9 Evidence of 

similar disparities ranged across most jurisdictions 

from large cities like Boston to small towns like 

Southborough where Black drivers are over five imes 

---··-·----·-

0. Department of Justice, Office of Justice 
Programs, Bureau of Justice Statistics, £~}_1_·~ 

or During Traffic St , 2011, NCJ 
(Revised Oct. 27, 2016). 

Northeastern University, Ins itute on Race and 
Justice, Massachusetts Racial 
p rel irn-1. ::c 1'atJu1 ti 
2004, http://archive.boston. 
ckets ortheastern. f. 

0 Jan Ransom, EU a ck Rema i 
[] tiga ions, Searches, 

201 ) , 

1 
xCE 3 

n. 
globe 

Bo.s 
1c:be 

8 



as likely to get a citation as other drivers. 10 Data 

demonstrates similar disproportionality in stops 

conducted by the state police, 11 and these findings are 

in line with data confirming similar statistical 

disparities nationally. 12 

B. Allowing unfettered pretextual stops 
exacerbates the problems of selective 
enforcement due to implicit bias. 

The problems motorists of color face from 

selective enforcement are so ubiquitous that they 

simply cannot be ignored in crafting a rule on 

pretextual stops. See David A. Harris, "Driving_While 

Black" and All Other Traffic Offenses: The 

Court and Pretextual Traffic St 87 J. Crim. L. & 

Criminology 544 (1997); David A. Sklansky, Traffic 

St 

10 Northeastern University, Institute on Race and 
Justice, Massachuse ts Racial and Gender Profili 

Prel minary Tabulations, Jan. 20, 
-·"·"··············-············-···----··-· 

04, ht ://archive.boston.com/globe/metro/pac s/t 
ortheastern.pdf. 

on Pol sing Project, Findi qs: The 
Nat:L icie ltna is of Traffic Stops 

cin:'2 .. stanf: .edu/fi inqs 
Florici::1, vJ dcc)t 

of ,.he l, 

., [la ·vis, Ra f ------"" __ _ 
s' U .. Miarn-1 L .. Hc:\r~ 425, 432 

5 



Fourth Amendment, 1997 Sup. Ct. Rev. 271 (1997); 

Angela J. Davis, R':1:_ce, Cops, and Traffic Stops, 51 U. 

Miami L. Rev. 425, 432 (1997). This is especially true 

where the data bears out that pretextual stops are 

responsible for discriminatory impact because the 

arbitrary nature of their enforcement allows implicit 

bias to run rampant. SE:e Charles R. Epp, Steven 

Maynard-Moody & Donald P. Haider-Markel, Pulled Over: 

How Police Stops Define Race and Citizenship (John M. 

Conley & Lynn Mather eds., 2014). 

When officers are given carte blanche to conduct 

traffic stops and searches based on pretext or post-

hoc rationalizations, the burden of this arbitrary 

enforcement scheme invariably lands on people of 

color. The vast majority of people commit routine 

traffic violations, 13 but people of color are 

disproportionately st and secirched. Identity 

should never be a reasor for the police to stop 

someone, but licit biases ften officers to 

view drivers of colo as inherently more suspicious. 
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Officers then target those same drivers, as opposed to 

white drivers, for sear seven in circumstances 

involving comparable traffic offenses. 

While intentional discrimination is an insidious 

em it is not the only f rm of bias present in 

t ffic stops. Drivers of color are di ionately 

stopped because of the implicit biases of patrol 

officers. Implicit bias studies indicate that if a 

acial neutral rule is arbitrari enforced, 

unconscious biases will resu tin increased 

enforcement against people of color in comparison to 

wh e people. 15 This i the precise situation at hand 

in the case of pretextual tra fie stops: 

evidence demonstrates that ice 
y Black and Latino 

the hat those 
not commit traff c offen.ses 

thar1 Wh.ites. 
Often the as that this resul 
from conscious and ntent onal racia 

fil , and tis ce ainly true t t 
ficers engage in this conduct. Individua s 
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brun of pretextual poli even in the 
absence of conscious bias because of the 
effect of impl cit racial ases on officer 
judgments of criminality and 

on ... This is se the s ion 
that exists when officers are acting on 
hunches of criminal that do not rise to 
the level of reasonable or 
probable cause--in other words, when 
are engaged in 
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disproportionately subject to law enforcement stops. 

In light of the breadth and depth of these problems, 

remedies that come only after problematic traffic 

stops have occurred, and that focus on ferreting out 

intentional discrimination, are insufficient and 

unworkable. This Court should look instead to a 

prophylactic rule that proactively limits pretextual 

stops in the first place. 

C. Selective enforcement has a deleterious 
effect on marginalized communities in the 
Commonwealth. 

For people of color, the indignities that come 

from selective ~routine" traffic stops are anything 

but routine. As this Justice Greane has noted: 

Getting a traffic ticket is never a 
happy experience. Gett a traffic 
ticket if you are a black or Hispanic 
person who has comrni tted a minor 
traffic violation and then been 
quest oned in public view by an armed 
police officer determined to find a 
basis, or extract consent, to br a 
fJOlice clog, i.s fn1miliati , pa n.fu ancl 
unlawful. 
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Feyenord, 445 Mass. at 88 (Greane J. concurring). 

Even if a more extensive search is not conducted, 

this Court has recognized that years of discriminatory 

policing have made arbitrary police encounters a 

special form of harm in communities of color. In fact, 

this Court has found that that a Black civilian might 

well flee the police motivated by the desire "to avoid 

the recurring indignity of being racially profiled." 

Mass. at 540; see also Utah v. 

;;t:i:ieff, 136 S. Ct. 2056, 2069 (2016) (Sotomayor J. 

dissenting) ( "We also risk treating members of our 

communities second-class citizens. Although many 

Americans have been stopped for speeding or 

jaywalking, few may realize how degrading a stop can 

be when the off cer is looking for more."). 

Fear of discriminatory policing fundamentally 

s the way people of color interact with the 

ice and lim s thei.r ability to move freely about 

n the world. See la J. Davis, Race, 

E,, Sl U. Miami L. Rev. 425, 432 
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trust between police and marginalized communities. See 

e .. Charles R. Epp, Steven Maynard-Moody & Donald P. 

Haider-Markel, Pulled Over: How Police Stops Define 

Race and Citizenship at 143 (John M. Conley & Lynn 

Mather eds., 2014) (finding that arbitrary enforcement 

schemes such as the allowing of pretextual stops 

greatly undermine relationships between Black 

communities and police and foster .ill-will and 

mistrust). Tension and distrust between police and 

marginalized communities weakens public safety by 

deterring victims and witnesses 19 from reporting crime. 

19 In Boston, "[m]ore than 96 percent of gunmen 
involved in non-fatal shootings are never arrested" 
due, in large part, to mistrust between police and 
communities of color. David S. Bernstein, Boston is a 
Shooters' Paradise, Bost.on Magazir:e (Feb. 2017), 
http://www.bostonmagazine.com/news/article/2017/02/12/ 
boston-shootings/. Similarly, immigrant victims and 
witnesses are reluctant to call 911 due to local and 
state police entanglement in federal immigration 
enforcement. Jennifer Medina, Too Scared to Report 
Sexual libuse. The Fear: Deportation, New York Times 
(Apr. 30, 2017) ("Law enforcement officials in several 
large cities, including Los Angeles, Houston and 
Denver, say the most dangerous fallout of changes in 
policy and of ha r.sh s tatemen s cin immi(Jra t 1 on i ':3 that 
fewer the f)O ice~ 11

); 
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Racial bias in policing is a reality, and 

pretextual stops are at the heart of this reality. 

Because discriminatory enforcement of laws is contrary 

to fundamental principles of justice and exacts harm 

on marginalized communities, the Court should take 

steps to guard against these effects and abandon the 

authorization rule. 

II. THE COURT SHOULD OVERRULE COMMONWEALTH V. SANTANA 
AND ABANDON THE AUTHORIZATION RULE. 

A. The authorization rule creates an 
unacceptable risk of selective enforcement. 

Since the decision in Santana, this Court has 

expressed reservations about the scope of police 

power, particularly in relation to the policing of 

marginalized communities. Not long after the Santana 

decision, this Court noted in Commonwealth v. 

Gonsalves that ~routine traffic stops may also pose 

un:Lque ,1a on minority communit ec,, who, it has 

been argued, are often the subject of sops on 

pretext." Com. v. Gonsalves, 429 Mass. 658, 663 9 

sis added). In his concurrence in Gonc,,alves, 
--------------·-

Justice Ireland took great pains elucidate the 
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dangers of racial discrimination raised by unfettered 

police power. His concurrence stated "[t)he grant of 

such power is certainly, as the majority notes, a 

clear invitation to discriminatory enforcement of the 

rule. This is precisely the type of power that art. 14 

was adopted to guard against." Gonsalves, 429 Mass. at 

(1987)). Justice Ireland noted that discriminatory 

enforcement is not just a possibility, but an active 

reality, citing studies similar to those set forth 

above from a number of states demonstrating 

discriminatory enforcement and detailing the problems 

attendant to "Driving While B1ackn 20 
- similar concerns 

have been raised about "Walking While Trans." 21 

Acknowledgement of the selective enforcement 

risks of unfettered police power and the 

discrirainatory c of such policies can be found 

throuqhout the Court's jurisprudence since Santana. In 

"balance the r ghts 
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the police with the protections afforded less powerful 

citizens who often feel the brunt of Terry type 

stops." 445 Mass. 72, B7 (2005) (Greaney J. 

concurring) (internal citations omitted). According to 

the concurrence, ~the majority of officers proceed in 

good faith when making traffic stops. Some officers, 

however, do not and on more stereotypical thinking and 

hunches, using dubious investigative techniques that 

result in the harassment of racial and ethnic 

minorities." 445 Mass. at 88 (Greaney J. 

concurring) (emphasis added); see also Lora, 451 Mass. 

425 (discussing the history of concern with racial 

profiling in traffic stops); f\rna(_]O, 474 Mass. 147 

(notirnJ that pretextual traffic ::;tops implicate 

important policy concerns about racial profiling in 

encounters between the police and persons of color); 

See also Com. v. Warren, 4 7 5 Mass. 530 ( 2 0 6) (noting 

that Bla k men are disproport a e y st in 

police encounters and ziriq the ill e: [0,ct that 
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taken issue with the abuses that are inherent in 

allowing pretextual traffic stops. See United States 

v. Orozco, 858 F.3d 1204, 1213 (9th Cir. 

2017) ( requiring an objective test to determine whether 

a stop made for an ostensibly legal reason is 

a pretext for what is, in reality, an impermissible 

reason; State v. Ladso~, 138 Wash. 2d 343 

( 1999) (holding that in evaluating whether a stop is 

itimate or pretextual "[the] Court should consider 

the tot lity of the circumstances, including both the 

subjective intent of the officer as well as the 

ective reasonableness of the officer's behavior"); 

State v. O~l2oa, 146 N.M. 32, 40 (2009) (holding 

pretextual stops invalid under New Mexico law and 

noting the selective enforcement problems sch stops 

present). 

n sum, allowing unfettered pretextual 3tops 

police officers makes enforcement arbitrary and 

rmissibly increases the risk of discriminatory 

rcement. For this rea on, the Court shou d abancton 

I ion ru2-



B. Under the existing authorization rule, 
protections against selective enforcement 
are almost non-existent. 

Existing protections against selective 

enforcement of pretextual stops do not meaningfully 

exist. The authorization rule itself provides no 

protection against discriminatory behavior. Defendants 

must instead rely on the equal protection framework 

under Lora. While Lora does make it clear that it 

violates equal protection for an officer to stop a 

driver solely based on the driver's race, the claim 

that this provides a te protection from selective 

enforcement rings hollow. In order to challenge a 

discriminatory stop, defendants must overcome a 

virtually insurmountable burden. 2
~ That burden is made 

even steeper the inability to obtain data relevant 

to a selective enforcement claim through automatic 

discovery protocols under rule 14. See Com. v. 

Betances, 4 Mas.cc;. 457 (2008). 



Given all of the obstacles to raising the issue, 

it is unsurprising that little, if any, evidence has 

ever been suppressed under the I.:~ra standard. A 

mountain of data demonstrates that people of color are 

disproportionately stopped by the police - yet 

successful claims of selective enforcement are 

virtually non-existent. Lor.:_1: was intended as an equal 

protection bulwark in the traffic stop context, but it 

has not manifested that protection in reali 

C. Overruling Santana would create a workable 
standard that is in line with Article 14 of 
the Massachusetts Declaration of Rights 

"The distinguishing feature of our criminal 

justice system is its insistence on principled, 

accountable decision making in individua cases. 

Bright line rules tend to eliminate this feature." 

Gonsalves, 429 Mass. at 665 (internal quotations 

omitted) A rule allowing a subjective inte~t inquiry 

and a rement of objc,ctive rea onabler, i.s rnore 

in line with Article 14 and he Four h Amendment. 

Inquiries into reasonableness are an essential feature 

e p ction u:n e and 

zure·. 'ii yne ;:::.. La.F ve, zu 
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reasonablenessn). Inquiries into intent are necessary 

to suss out discriminatory enforcement. By preventing 

an inquiry into whether a stop was pretextual, and 

whether a reasonable officer would have made a 

particular stop, Santa_na_ removed an important 

protection against arbitrary enforcement of criminal 

laws. That protection should be restored, and this 

Court should adopt a rule that allows an inquiry into 

the s ective intent of an officer and the 

reasonableness of an officer's behavior in making an 

alle pretextual stop. 

CONCLUSION 

This case presents a situation where the stop of 

the vehicle was admitted to be pretext, and the result 

was the arrest f the Black passenger in the car. 

There is nothi g under the current authoriza ion ru 

s an officer from pursui a l1unch -

type f sub ective impression that provides ferti e 

qrour~d c.)r l bas - and then tallowing that 

hunch un pers invariably cornrd. ts a m. nor 
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rationalizations based on regularly occurring traffic 

violations. 

This kind of arbitrary enforcement scheme has a 

deeply harmful impact on people of color, immigrants, 

low-income people, LGBTQIA individuals and other 

minorities. Under such schemes drivers of color, 

transgender drivers, and low-income drivers are 

disproportionately stopped and searched, and subjected 

to the indignities that come with those interactions. 

Because of the unavoidable reality of the negative 

impact that the current rule has on marginalized 

people, this Court should overrule Santana and create 

a pretext rule that provides robust protections 

against se ective and arbitrary enforcement. 
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