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IDENTITY AND INTERESTS OF AMICI CURIAE

This brief is submitted by Lawyers’ Committee For
Civil Rights And Economic Justice; Urban League Of
Fastern Massachusetis; Charles Hamilton Institute For
Race And Justice; Massachusetts Law Reform Institute;
Union Of Minority Neighborhoods; Boston Police Camera
Action Team; GLBTQ Legal Advocates & Defenders;
Massequality; The Network/La Red; Interact: Advocates
For Intersex Youth; Theater Offensive; Greater Boston
PFLAG; Centro Presente; Brazilian Worker Center;
Justice At Work:; Justice Resource Institute; Jewish
Alliance For Law And Sccial Action; Massachusetts
Association Of Hispanic Attorneys; and Massachusetts
Black Lawvers Asscciation as amici curiae urging the
Court to discard the authorization rule established in

Commonwealth v. Santana because it 1s contrary to

Article 14 of the Massachuset

Declaration of Rights
and imposes a discriminatory impact on people of

color; immigrants; low-income individuals; lesbian,

gay, bilsexual, transgender, gueer, intersex and
Y ¥ / o 4 I

asexual {(TLGBTQOIA”) individuals; and other minorit
The Lawyers' Committee for Civil Rights and

Economic Justice (“LOCR”) fosters equal opportunity




and fights discrimination on
and immigrants. We engage in
legal action, education, and

collaboration with law firms

behalf of people of color
creative and courageocus
advocacy, in

and community partners.

LCCR has a strong interest in eliminating
, i

discrimination in policing, and because pretextual |
stops lead to disparate impacts, LCCR has a specific
interest in seeing them curtailed.

Founded in 1917 and affiliated in 1919, the Urban
League of Eastern Massachusetts (ULEM) is a non-profit
organization and one o¢f the oldest affiliates within
the Naticnal Urbkban Leagque movement, originally
established as a result of the Great Migration of
African~Americans from the segrzgated South to the
industries of the North for better opportunities. ULEM
is a champion of civil rights, dedicated to helping
pecple improve their lives. Its mission is to build
stronger communities by providing local residents with
education, job training and job placement at no cost.
Racial profiling by police negatively impacts the
communities that ULEM serves.

The Charles Hamilton Houston Institute for Race
and Justice (CHHIRJ) at Harvard Law School was

launched in 2005 by Charles J.




Climenko Professor of Law. The Institute honors and
continues the unfinished work of Charles Hamilton
Houston, one of the 20th century’s most important
legal scholars and litigators. Houston engineered the
multi-year legal strategy that led to the unanimous
1954 Supreme Court decision, Brown v. Board of
Echucation. CHHIRJ's long-term goal 1s to ensure that

every member of our society enjoys equal access to the

h

opportunities, responsibilities and privileges o
membership in the United States. To further that goal,
CHHIRJ seeks to eliminate practices such as racial
profiling by police which contribute to the excessive
criminal sentencing and punishment that created mass
incarceration while simultaneously promoting
investments in the communities that have been most
deeply harmed by these policies.

Massachusetts Law Reform Institute is a statewide

by

income perscons and communities. For more than 45

vears, MLRI has engaged 1

and judicial advovacy on k

Lad




problems of bias and selective enforcement in

policing, MLRI has a strong interest in ensuring that

the state’s criminal laws do not have disparately

rnegative effects on racial minorities and other

marginalized groups.

The Union of Minority Neighborhoods (UMN) is a

Boston-based community organization founded in 2002 to !
|

increase activism, empowerment, and opportunity in |

communities of color. UMN provides skills training to

community activists and technical assistance to

community based organizations in a number of areas,

including housing, employment, Criminal Offender
Record Information (CORI) reform, economic
development, and voting rights. Racial profiling is of
particular concern to UMN given past history of
strained interaction beltween police and minority
communities,

The Boston Police Camera Action Team (BPCAT) 18 a

community group made up of Boston residents dedicated

te addressing systemic issues with policing in

communities of color in Boston by requiring police




safety. Identity-based profiling by police adversely
impacts communities of color in Boston.

Through strategic litigation, public policy
advocacy, and education, GLBTQ Legal Advocates &
Defenders (GLAD) works in New England and nationally
to create a just soclety free of discrimination based
on gender identity and expression, HIV status, and
sexual orientation. GLAD has litigated widely in both
state and federal courts in all areas of the law in
order to protect and advance the rights of lesbians,
gay men, bisexuals, transgender individuals and people
living with HIV and AIDS. GLAD has an enduring
interest in ensuring that all citizens are treated
with equal justice under law, particularly when
engaging with public officials.

MassBquality i1s a statewide grassroots advocacy
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organization working everyone across

Massachusetts can thrive from cradle to grave without

discrimination and oppression based on sexual
orientation, gender identity, or gender

expression. MassBEquality partners across issues,
identities and communities to builld a broad, inclusive

moveamsnt

solicy and




victories. As part of its mission to end
discrimination, MassEquality is interested in
preventing identity-based police profiling.

The Network/La Red 1is a survivor-led, social
justice organization that works to end partner abuse
in lesbian, gay, bisexual, transgender, polyamorous,
and queer communities. The Network/La Red strengthens
communities through organizing, education, and the
provision of support services. Identity-based
profiling undermines The Network/La Red’s mission to
end partner abuse.

InterACT: Advocates for Intersex Youth uses
innovative legal and other strategiles to advocate for
the human rights of children born with intersex

'he organization condemns all forms of

3

tralts.
identity-based bias and profiling.

The Theater Offensive’s mission is to present the
diversity of lesbian, gay, bisexual, and transgender
lives in art =o bold it breaks through personal
isclation, challenges the status quo, and builds
b e

Chrawv: communities,

Greater Boston PFLAG are a group of parents,
families, friends, and lesbian, gay, bisexual,

transgender, and queer pecple., We heip change




attitudes and create an environment of understanding
so that ocur LGBTQ family members and friends can live
in a world that is safe and inclusive. We accomplish
this through support, education, and advocacy. As part
of its mission to achieve full equality, Greater
Boston PFLAG stands firmly against all forms of
identity-based bias and profiling.

Established in 1981, Centro Presente is a member-
driven, state-wide organization dedicated to the self-
determination and self-sufficiency of the Latin
American immigrant community of Massachusetts. Through
the integration of community ocrganizing, leadership
development and basic services, Centro Presente

strives to give 1ts members a voice and to build

62}

~

community pcwer. Centro Presente is committed to

3

f communities,

ending profiling in its members
The Brazilian Worker Center is a grassroots,
community-based, non-profit worker center that
represents, supports, and organizes the Brazilian and
wider immigrant community to defend and advocate for

their rights. As part of 1its mission to further social

Justice for Brazilian and immigrant workers, and in

ted communities, the Center




Justice At Work is a non-profit legal services
organization founded in 2011 to support organizing
efforts among non-union low-wage immigrant workers.
Justice At Work provides strategic employment and
labor legal support in order to endable workers to
directly impact conditions at work and in their
communities and families. Justice At Work is
interested in preventing profiling, including unfair
police practices directed against immigrant workers.

The Justice Resource Institute (JRI) works in
partnership with individuals, families, communities
and government to pursue the social justice inherent
in opening doors to opportunity and independence. JRI
is a leader in social Jjustice, with over 100 diverse
programs - including extensive work in the juvenile
and criminal justice system - to meet the needs of

communities,

underserved individuals, famil

The Jewish Alliance for Law and Sccial Action

(JRLSA) is member-based org

Jewish teachings and values,

ional voice for

strong, progressive, inter-genera

social and economic fjustice, civil

constitutional

ding ident:




brecader work promoting criminal justice reform and
civil rights protections.

The Massachusetts Association of Hispanic

Attorneys (MAHA) promotes service and excellence in
the Hispanic legal community and seeks to provide
opportunities for professional growth to its members.
MAHA strives to enhance the business and professional
stature of its members in the legal community at

large, increase the participation of Hispanic leaders

o]

in the civic arena, and elevate the standard of
integrity, honor, and courtesy in the legal
profession.

Since 1973, the Massachusetts Black Lawyers
Association (MBLA) has been dedicated to providing a
valuable network and visible presence for attorneys of
color in the Massachusetts legal community. The MBLA
actively seeks collaborations with other bar
assoclations, professional organizations and social
justice organizations, particularly those interested

iding services to the Black community and other

legally underserved communities o

5




INTRODUCTION
Since this Court established the authorization

rule’ in Commonwealth v. Santana in 1995, data and

experience have demonstrated the problematic way in
which the rule affects marginalized groups. Over the
intervening decades, data has been collected on police
stops, and it has become clear how the authorization
rule plays out in practice. As this Court has
increasingly recognized, the bright line authorization
rule 1s ripe for abuse, and the burden falls squarely
on the shoulders of marginalized members of our
communities. Armed with this new data and knowledge
about the unworkability and discriminatory impact of

the authorization rule, the Court should take this

Protecting the rights of individuals to be free
from discrimination is paramount under the

A P R oI B i PR AT
Massachusetts Declaration of

tghts. As such, this

N
RS AR N S
Uhiger

reasonab police

for the unlawful

whether a
made the stop but
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Court has acknowledged that there is no absolute bar

to looking at the intent of an officer’s actions. See

Com. v. Lora, 45] Mass. 425 (2008). In Lora this Court

crafted a rule that allows a particularized inguiry
into officer actions, ostensibly as a means to protect
drivers of color from discriminatory stops. In
practice, however, pretextual stops proceed
unfettered, and the protection against discriminatory
traffic stops offered by Lora is virtually non-
existent. This Court has recognized that a defendant’s
burden to show selective enforcement is “admittedly
daunting.” Lora 451 Mass. at 440. It is more than

that: to amici’s knowledge, there has been little, if

any, evidence suppressed under the Lora standard to

date (including for the defendant in Lora). Lora

provides ineffective protection. There must be more.
ARGUMENT

Last year, in Commonwealth v. Amadc this Court

noted that pretextual traffic

sps Vimplicate

important policy concerns about
encounters bet

474 Mass. 147,

o r N g A ey e D e
aay Congrlaeraltio

s

should be limited

pretextual .




Id. That day is today. The Court should overrule the

outmoded decision of Commonwealth v. Santana and

should abandon the authorization rule in favor of a
standard that is informed by policing realities and
one that better protects the rights o0f all residents
of the Commonwealth.

I. BIAS IN POLICING AND TRAFFIC STOPS IS A PERVASIVE
PROBLEM THAT IMPOSES CONCRETE HARMS ON
MARGINALIZED COMMUNITIES
Disparities and bias in policing pervade all

areas of enforcement, from stop-and-frisk encounters”

to traffic stops.’ Arbitrary and discriminatory
enforcement directly conflicts with the robust rights
protected by the Massachusetts Declaration of Rights.

Furthermore, it has profoundly negative effects on

people of color, immigrants, low-income people,

LGBTOIA individuals and other minorities, forcing them

to alter their habits, appearance, and activities for

475 Mass. 530, 540 (2
University, Institute on Ra
Racial and Gender b
Tabulations, Jan. 20,
=.boston.com/globe/metro/packages/t
Road New
ce Abuse




fear of being repeatedly stopped by the police.®
Arbitrary and discriminatory law enforcement also
erodes faith in the police as unbiased public service
agents.

A, People of color are more likely to be
stopped and searched by police.

Numerous empirical studies have now established
that people of color, especially Black people, are
disproportionately stopped by the police.® This trend
applies equally to traffic stops, which

disproportionately impact drivers of color.® Drivers of

! pavid A. Harris, The Stories, The Statistic, and the

Law: Why “Drlv:nq While Black” Matters, 84 Minn. L.
Rev. 265, 273-274 (1999); See also ACLU of
Massachusetts, Black, Brown, and Targeted: A Report on
Boston Police Department Street Encounters 2007-2010
at 2, Oct. 2014, https://aclum.org/wp-
content/uploads/2015/06/veports-black~brown-and-
targeted.pdf.; Joey L. Mecgul, Andrea J. Ritchie & Kay
Whitlock, Queer (In)Justice: The ( inalizati
LGBT People in the United States {2 ).
nstitutional Rights, Stop and Frisk: The

Impact (2012}, https://ccriustice. oz 1tes/default/£1
es/attach/2015/08/the g r .pdf; Final
Ethni Patterns in

Interrc
Varch Repo

[ 3
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color are stopped and searched with alarming
frequency:

The data on racial blas in traffic stops is
staggering. A 2004 study conducted by Northeastern
University revealed large disparities across
Massachusetts. In Boston, for example, 32% of
citations were given to Black drivers, while only
13.7% of the Boston driving population i1s Black, This
means, that in Boston, vou are more than twice as
likely to get a traffic citation if you are Black.® In
fact, in Boston in 2016, of the “nearly 15,000
individuals that police observed, interrogated, or

7 Evidence of

searched. . .almost 70 percent were black.
similar disparities ranged across most jurisdictions

from large cities like Boston to small towns like

Southborough where Black drivers are over five times

U.38. Department of Justice,
Programs, Bureau of Justice
havior Dxr?nﬂ IT'rafiic
{(Revised Oct. 27,
stern Univer Sity, Institute on Race and
lassachusetts k and #nd@r Pr £

liminary

"ice of Justice

o
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as likely to get a citation as other drivers.'® Data

demonstrates similar disproportionality in stops
conducted by the state police,’! and these findings are
in line with data confirming similar statistical
disparities natiocnally.

B. Allowing unfettered pretextual stops

exacerbates the problems of selective
enforcement due to implicit bias.

The problems motorists of color face from
lective enforcement are so ubiguitous that they
simply cannot be ignored in crafting a rule on

pretextual stops. See David A. Harris, “Driving While

Black” and All Other Traffic Offenses: The Supreme

ourt and Pretextual Traffic Stops, 87 J. Crim. L. &

Criminology 544 (1997); David A. Sklansky, Traffic

Stops, Minority Motorists, and the Future of the

ko Institute on Race and
achus tts RaCJdl and Gender Profiling

LT Jan. 20,
”.com/gl*“ﬂ/metrc/packaqesft

‘3, ht,t,p' /
iCMCKS/ﬁQIth

11 oy .
The Stanfo

wg.stanford. edu, (
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Fourth Amendment, 1997 Sup. Ct. Rev. 271 (1997);

Angela J. Davis, Race, Cops, and Traffic Stops, 51 U.

Miami L. Rev. 425, 432 (1997). This is especially true
where the data bears out that pretextual stops are
responsible for discriminatory impact because the
arpbitrary nature of their enforcement allows implicit
bias to run rampant. See Charles R. Epp, Steven
Maynard-Moody & Dorald P. Haider-Markel, Pulled Over:

~

How Police Stops De

=

ine Race and Citizenship (John M.
Conley & Lynn Mather eds., 2014).

When officers are given carte blanche to conduct
traffic stops and searches based on pretext or post-
hoc rationalizations, the burden of this arbitrary
enforcement scheme invariably lands on people of
color. The vast majority of people commit routine

traffic violations,'® but people of color are

[N

isproportionately stopped and searched. Identity
should never be a reason for the pceclice to stop
someone, but implicit bilases often prompt officers to

view drivers of color’ as inherently more susplcious.

1120 n.4 (Md.
showing

Spade & Urvashi Vaid, A

[




Officers then target those same drivers, as opposed to
white drivers, for searches even in clrcumstances
involving comparable traffic offenses.

While intentional discrimination 1is an insidicus
problem it is not the only form of bias present in
traffic stops. Drivers of color are disproporticnately
stopped because of the implicit biases of patrol

officers. Implicit bias studies indicate that 1f a

(‘

facially neutral rule is arbitrarily enforced,
unconscious biases will result in increased

enforcement against people of cclor in comparison to

15

white people.”” This is the precise situation at hand

in the case of pretextuval traffic stops:

Copious evidence demonstrates that pelice
disproportionately stop Black and Latinao
drivers despite the fact that those
pepulations do not commit traffic offen
at =significantly higher rates than Whites
Often the assumption is that this result
from conscious and intentional racial
profiling, and it is certainly true t
cfficers engage in this conduct. Indiv
of color, however, will continue to bear the

Chanue: Federal Policy Recon
: Lzation of I

hkkp./, wiww. law.columbia.edu/sites/default/files/
'1eP,ge 1dex

}/ii;es/rwaim for change full reg pdf
€] Hami,
Foun 94




brunt of pretextual policing even in the
absence of conscious bias because of the
effect of implicit racial biases on officer
judgments of criminality and
suspicion...This is precisely the situation
that exists when oftficers are acting cn
hunches of criminality that do not rise to
the level of reasonable suspicion or
probable cause-—-in other words, when they
are engaged in pretext stops.

L. Song Richardson, Implicit Racial Bias and the

Perpetrator Perspective: A Response to Reasonable

but Unconstitutional, 83 Geo. Wash., L. Rev. 1008,

1016 (20615

et

{further arguing that merely looking

..

.

at intentionally discriminatory stops will not
eliminate bias in policing).

Because of the realities of impiicit bias,
pretextual stops regularly become synonymous with
discriminatory stops. Unfortunately, the same patterns

are seen with other marginalized groups:'® transgender

17 S S , B L
people”’ and low-income people™ are also

riie~-Mills, Andrea J.

Vaid, A Roadmap forx
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disproportionately subject to law enforcement stops.
In light of the breadth and depth of these problemns,
remedies that come only after problematic traffic
stops have occurred, and that focus on ferreting out
intentional discrimination, are insufficient and
unworkable. This Court should lock instead to a
prophylactic rule that proactively limits pretextual
stops in the first place.

C. Selective enforcement has a deleterious
effect on marginalized communities in the
Commonwealth.

For people of color, the indignities that come

from selective “routine” traffic stops are anything

but routine. As this Justice Greane has noted:

Getting a traffic ticket is never a
happy experience. Getting a traffic
ticket if you are a black or Hispanic
person who has committed & minor

traffic violation and then been

b
tioned in public view by an armed
police officer determined to find a

basis, or extract consent, to bring a

ques

police dog, is humiliating, painful and
unlawful,

YC Civilian Complaint Review Board,

ice and Policing: An EBEvalus

fs from January 2010 thro

//wwwl.nvce.gov/a

;
e based/

See Com. v. Feyenor
J. concurring}

[te




, 445 Mass. at 88 (Greane J. concurring).

Even if a more extensive search 1s not conducted,
this Court has recognized that years of discriminatory
policing have made arbitrary police encounters a
special form of harm in communities of color. In fact,
this Court has found that that a Black civilian might
well flee the police motivated by the desire “to avoid

the recurring indignity of being racially profiled.”

w

See Warren, 475 Mass. at 540; see also Utah wv.

Strieff, 136

S. Ct. 2056, 2009 (2016) (Sotomayor J.
dissenting) (“We also risk treating members of our

communities as second-class citizens. Although many
Americans have Peen stopped for spesding or

Javwalking, few may realize how degrading a stop can

be the officer is looking for more.”).
Fear of discriminatory policing fundamentally
changes the way people of color interact with the

police and limits their ability to move freely about

i
1]

in the world. See Angela J. Davis, Race, Cops, and

Traffic Btops, 51 U. Miami L. Rev. 425, 43

P

people of color often change their

automobile




trust between police and marginalized communities. See
e.g. Charles R. Epp, Steven Maynard-Moody & Donald P.
Haider-~Markel, Pulled Over: How Police Stops Define
Race and Citizenship at 143 (John M. Conley & Lynn
Mather eds., 2014) (finding that arbitrary enforcement
schemes such as the allowing of pretextual stops
greatly undermine relationships between Black
communities and police and foster ill-will and
mistrust). Tension and distrust between police and

marginalized communities weakens public safety by

A

. ‘ : ' 9 = . .
deterring victims and witnesses®™ from reporting crime.

¥ In Boston, “[m]lore than 96 percent of gunmen

involved in non-fatal shooctings are never arrested”
due, in large part, to mistrust between police and
communities of color. David S. Bernstein, Boston 1is a
Shooters’ Paradise, Boston Magazine (Fei* 2017y,
http://www.bostonmagazine.com/news/article/2017/,02/12/
boston~shootinqs/ Similarliy, immigrant victims and
witnesses are reluctant to call 911 due to local and
state police entanglement in federal immigration
enforcement. Jennifer Medina, Too Scared to Report
exual Abuse. The Fear: Deportation, New York Times
(Apr. 30, 2017) {(“Law enforcement officials in several
large cities, including Los Angeles, Houston and
Denver, say the most dangercus fallout of changes in
policy and of harsh statements on 1mm1gration is that

fewer immigrants are “)
John Burnett, New Immigration Crackdowns r@ating
Chilling Effect on Crime R ga] R ¢ P25
2017y, http://www.npr.org/2017/05/25/52951° /rew-
immigration-crackdowns-c rwi;L~u,i;hi’gweFFact~on~

c;ime—feporti
communitie
Kohlii, R

D v 3oy Fan
FLrOogram,




Racial bias in policing is a reality, and
pretextual stops are at the heart of this reality.
Because discriminatory enforcement cf laws 1is contrary
to fundamental principles of justice and exacts harm
on marginalized communities, the Court should take
steps to guard against these effects and abandon the
authorization rule.

II. THE COURT SHOULD OVERRULE COMMONWEALTH V. SANTANA
AND ABANDON THE AUTHORIZATION RULE.

A. The authorization rule creates an
unacceptable risk of selective enforcement.

Since the decision in Santana, this Court has
expressed reservations about the scope of police
power, particularly in relation to the policing of
marginalized communities. Not long after the Santana

decision, this Court noted in Commonwealth v,

n

Gonsalves that “routine traffic stops may also pose

<

unigue hardshilps on minority communities who, it has

been arqued, are often the subject of stops on

pretext.” Com. v. Gonsalves, 429 Mass. 653, 663

{emphasis added). In his concurrence

stice Ireland took great pains to elucidate the




dangers of racial discrimination raised by unfettered

AAY

police power. His concurrence stated “[tlhe grant of
such power 1s certainly, as the majority notes, a
clear invitation to discriminatory enforcement of the
rule. This is precisely the type of power that art. 14

was adopted to guard against.” Gonsalves, 429 Mass. at

669 (citing Commonwealth v. Blood, 400 Mass. 61, 71

(1987)). Justice Ireland noted that discriminatory
enforcement 1s not just a possibility, but an active
reality, citing studies similar to those set forth
above from a number of states demonstrating
discriminatory enforcement and detailing the problems
attendant to “Driving While Black”?® - similar concerns
have been raised about “Walking While Trans.”?!
Acknowledgement of the selective enforcement

risks of unfettered police power and the

bl

discriminatory impact of such policies can be found

+

throughout the Court’s jurisprudence since Santana. In

Commonwea L

Justice Greaney's

curre

to “balance the rights of

and All




the police with the protecticons afforded less powerful
citizens who often feel the brunt of Terry type
stops.” 445 Mass. 72, 87 (2005) (Greaney J.
concurring) {internal citations omitted). According to
the concurrence, “the majority of officers proceed in
good faith when making traffic stops. Some officers,
however, do not and on more stereocotypical thinking and
hunches, using dubious investigative techniques that
result in the harassment of racial and ethnic

rd, 445 Mass. at 88 (Greaney J.

minorities.” Fey

concurring) (emphasis added); see alsc Lora, 451 Mass.

425 (discussing the history of concern with racial
profiling in traffic stops); Amado, 474 Mass. 147
(noting that pretextual traffic stops implicate

important policy concerns about racial profiling in

encounters between the police and persons of color);

b

3

<

{(2010) (noting

(@]

See alsc Com. v. Warren, 475 Mass.

that Black men are disproportionately stopped in

U

police encounters and recognizing the i1l effect that

street stops has on

prolonged selective enforceme

the interactions




»

taken issue with the abuses that are inherent in

allowing pretextual traffic stops. See United States

v. Orozco, 858 F.3d 1204, 1213 (9th Cir.

2017) {recuiring an objective test to determine whether
a stop made for an ostensibly legal reason is

a pretext for what is, in reality, an impermissible

reason; State v. Ladson, 138 Wash. 2Zd 343

(1999) (holding that in evaluating whether a stop is
legitimate or pretextual “[thel] Court should consider
the totality of the circumstances, including both the

subijective intent of the officer as well as the

objective reasonableness of the officer's behavior”);

[#5]

tate v. Ochoa, 146 N.M. 32, 40 (2009) (holding

pretextual stops invalid under New Mexico law and

noting the selective enforcement problems such stops

4
X

In sum, allowing unfettered pretextual stops by
police cofficers makes enforcement arbitrary and

5 o

impermissibly increases the risk of discriminatory

For this reason, the Court abandon




B. Under the existing authorization rule,
protections against selective enforcement
are almost non-existent.

Existing protections against selective
enforcement of pretextual stops do not meaningfully
exist. The authorization rule itself provides no
protection against discriminatory behavior. Defendants
must instead rely on the equal protection framework
under Lora. While Lora does make it clear that it
violates equal protection for an officer to stop a
driver solely based on the driver's race, the claim
that this provides adequate protection from selective
enforcement rings hollow. In order te challenge a
discriminatory stop, defendants must overcome a
virtually insurmountable burden.®® That burden is made
even steeper by the inability to obtain data relevant
to a selective enforcement claim through auvtomatic

discovery protocols under rule 14, See Com. wv.

451 Mass. 457 (2008).




ot

Given all of the cbhstacles

o raising the issue,

it is unsurprising that little, if any, evidence has
mountain of data demonstrates that people of color are
disproportionately stopped by the police - vyet
successful claims of selective enforcement are
virtually non-existent. Lora was intended as an equal
protection bulwark in the traffic stop context, but it
has not manifested that protection in reality.

C. Overruling Santana would create a workable

standard that is in line with Article 14 of
the Massachusetts Declaration of Rights

“The distinguishing feature of our criminal
justice system is its insistence on principled,

accountable decision making in individual cases.

Ui
by
0]
o]
s
[
L}
6]

Bright line rules tend to eliminate thi:

-

alves, 425 Mass. at 665 (internal quotations

Go
omitted). A rule allowing a subjective intent inquiry

is more

onablene

ive

and a reguirement of ob3]

14 and the Fourth Amendment.

Inquiries into reasoconableness are an essential feature

2 Wavne R.

S
A

{5th ed. Z201Z) (“Bright




reasonableness”). Inguiries into intent are necessary
to suss out discriminatory enforcement. By preventing
an inguiry into whether a stop was pretextual, and
whether a reasonable officer would have made a
particular stop, Santana removed an lmportant
protection against arbitrary enforcement of criminal
laws. That protection should be restored, and this
Ccurt should adopt a rule that allows an inquiry into
the subijective intent of an officer and the
reasonableness of an officer’s behavior in making an
alleged pretextual stop.
CONCLUSTION

This case presents a situation where the stop of
the vehicle was admitted to be pretext, and the result
was the arrest of the Black passenger in the car.

There is nothing under the current authorization rule

prevents an officer from pursuing a hunch - ¢

type of subjective impression that provides fertile

- and then following that

hunch until the person invariably commits a minor

tion. The

that hunch - would the cay ovexr?

£




rationalizations based on regularly occurring traffic
viclations.

This kind of arbitrary enforcement scheme has a
deeply harmful impact on people of color, immigrants,
low-income people, LGBTQIA individuals and other
minorities. Under such schemes drivers of color,
transgender drivers, and low-income drivers are
disproportionately stopped and searched, and subjected
to the indignities that come with those interactions.
Because of the unavoidable reality of the negative
impact that the current rule has on marginalized
people, this Court should overrule Santana and create
a pretext rule that provides robust protections

against selective and arbitrary enforcement.
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